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Gig Economy: Settlements Leave Labor Issues Unsettled
Law360, New York (May 5, 2016, 10:26 AM ET) -- Companies in the sharing economy
continue to encounter legal challenges to their business models and employment
practices. Just last month, Uber Technologies Inc. settled two closely watched worker
classification class actions for as much as $100 million. This Law360 Expert Analysis
series explores how the sharing economy could work better, from the points of view
of a former chief economist for the U.S. Department of Commerce, the general
counsel of a New York City taxicab advocacy organization, an employment lawyer
and an employment law professor.

Miriam A. Cherry
Over the past few years, workers in the on-demand economy have filed numerous lawsuits in an
attempt to lay claim to the benefits associated with employment status. In response, on-demand
companies have countered that these workers, who may be part-time, contingent and set their own
schedules, look more like independent contractors. In a recent paper that is part of a special issue of the
Comparative Labor Law and Policy Journal, I created the below chart mapping these various litigations.
The workers in these cases are performing jobs as diverse as driving, delivery services, errands, home
repairs and various computer tasks. As noted elsewhere, the question of employee status has
implications for collection of minimum wage, the ability to unionize, proper tax withholding, and the
coverage of worker’s compensation and unemployment insurance.
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Commentators following these misclassification lawsuits have been anxiously awaiting the outcome of
the O’Connor v. Uber litigation. With over 400,000 drivers consolidated into a class action, and a jury
trial scheduled for June 2016 in the Northern District of California, many viewed this case as pivotal. The
hope was that the case would provide guidelines for characterizing workers in the on-demand economy.

As others have noted, there are arguments for both of these classifications. On the one hand,
crowdworkers have considerable flexibility to set their own schedules and can sign on and off the app
more readily than do real workers in a traditional environment who work a set shift or who are
otherwise tethered to a workplace desk or factory floor. Crowdworkers also use their own cellular
telephones, computer equipment, Internet connections or, in the case of Uber, cars, as the
instrumentalities of work. Further, end user license agreements contractually label crowdworkers as
“independent contractors.”
On the other hand, many factors lean toward an employment relationship. Control may be high, given
that companies like Uber use customer ratings to maintain almost a constant surveillance over workers,
with consumers deputized to manage the workforce. Many on-demand companies spend a great deal of
time and effort to implement quality control policies. With low-skilled crowdwork, the opportunity for
entrepreneurship, and with it risk-and-reward, is barely, if at all, present. The terminology in a EULA is
far from dispositive, as such online contracts are known to be extremely one-sided and are construed
against the drafter. The possibility for exploitation is high, and low-skilled workers are those that are
most in need of Fair Labor Standards Act protection.
This left Judge Edward M. Chen in the Northern District of California with a malleable legal test, and a
set of facts that fit neither classification clearly. The confusion was evident in his decision to send the
case to be heard in front of a jury, scheduled for June 2016. However, on April 21, 2016, O’Connor v.
Uber settled with a proposed $100 million payment to the drivers. Additional terms in the settlement
make it clear that the company can no longer “deactivate” drivers from their accounts without an
arbitrator ruling on their grievance.
Disappointingly, the important issues that were at stake in the litigation still remain unresolved. The
issue about employee status was not decided. While the amount of damages in the settlement sounds
large, after deducting the percentage for the plaintiffs' attorneys and then splitting the amount over
400,000 drivers, some workers will only recover nominal payments.
Should the court approve the settlement, Uber will likely avoid a finding of employee status in this case.
However, there is no guarantee that the Internal Revenue Service, the National Labor Relations Board or
another governmental regulator will not later determine — on its own accord — that these workers are
employees or that these platforms are employers. For an argument that the NLRB will find the drivers to
be employees, check out Alan Hyde’s argument.
Perhaps what this settlement shows us, more than anything, is the weakness of regulating labor
standards through the method of private attorneys bringing class actions. When large monetary
settlements are offered, and attorneys are working on contingency fees, perhaps it would be inevitable
that the question of worker status would fall by the wayside.
Perhaps more important than these legal maneuvers is the issue of work changing in response to
technological restructuring. These debates are not new. In my article, I argue that we are currently
experiencing a far-reaching digital transformation of work. Other commentators have noted that in the
past few decades, “knowledge work” was changing the typical life cycle model of work. Rather than
learn a few company-specific skills, workers were prized for learning more generally about their field of
endeavor. Rather than working at one company their whole life and being promoted from within, many
workers were finding success by moving between companies. Instead of promising job security,
employers were promising enhanced training and networking opportunities.

Ideally, technology should be a tool to assist workers, making work easier and safer while boosting
productivity for workers and convenience for consumers. The logical outcome of technology should be
less work hours, more flexibility, better pay and overall more satisfying jobs. One would believe that
“bad jobs” — those that are dirty, dangerous and low-paying would increasingly become automated.
The work week should decrease and the gains from productivity should raise the average worker’s
standard of living. Training and knowledge, as noted above, would be extremely important.
Unfortunately to date, that is not the story of work in the gig economy. The changes we are seeing
include the growth of automatic management, such as management by algorithm, and a move toward
ever more precarious work, exemplified by the idea of needing to compete for individual and eversmaller gigs or tasks through a platform. In fact, the last few years have seen rising economic inequality,
a bimodal distribution of good jobs and income, and bad jobs and low pay, with no reduction in the
average work week. Although this is a complex phenomenon, it is safe to say that the productivity gains
of technology are being unevenly distributed.
But this result is not inevitable. Technology should help us improve work systems and work design, not
facilitate a race to the bottom of deskilling of work and lowered wages. So the real question with
crowdwork and the on-demand economy is not whether the workers fall into a particular doctrinal
category of “employee” or “independent contractor,” as the current legal cases have structured the
question, and which still remain unsettled after O’Connor v. Uber. Rather we should be concerned about
whether the crowdwork model that the on-demand economy moves us into is a sustainable and
desirable future of work with “good” jobs. If it is not doing that, we should think beyond the doctrinal
categories to ask how the gains of technology can be distributed in a way that result in good work
experiences.
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